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IN THE UTAH COURT OF APPEALS

SHIRLENE PETERSON,
Appellant,
Court of Appeals
No. 930774-CA

vs.

Priority No. 15

MACEY'S INCORPORATED,
a Utah corporation,
KEN MACEY,
STANLEY CAMP PETERSON, and
Does 1 through 10,
Appellee.

BRIEF OF APPELLEE, MACEY 7 S

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction of this
appeal under Utah Code Ann. sec. 78-2a-3(2)(k).
STATEMENT OF ISSUES AND STANDARD FOR APPELLATE REVIEW
Because appellant (Peterson) does not acknowledge her
stipulations approving the subject jury instruction and did
not order a transcript of the trial proceedings so as to
support her other claims of procedural errors, appellee
(Macey's) is not satisfied with Peterson's statement of
issues, and therefore believes the appropriate questions
before the court are as follows:
1

Whether Peterson,s failure to order a

ISSUE I,

transcript of the trial, repeated stipulations approving
the particular jury instruction Peterson now complains
about, and Peterson's failure to object to said instruction
in the trial court are, collectively or individually, a
waiver of any right under Utah R. Civ. P. 51 to raise such
issue on appeal?
Standard of Review;

Failure to properly object to a jury

instruction in the trial court bars an appellant from
raising such an issue on appeal. Jenkins v. Weis, 230 Utah
Adv. Rep. 25

(Utah App. 1994); Utah R. Civ. P. 51.

Moreover, discretionary review of a jury instruction is not
appropriate in a situation where appellant does not furnish
a trial transcript so as to show that justice will be
furthered by the appellate court's consideration of the
claimed

error. McCorvey

v. Utah

State

Department of

Transportation, et al., 225 Utah Adv. Rep. 3 (Utah 1993).
ISSUE II. Whether Peterson may raise on appeal other
claimed procedural errors by the trial court without
substantiating such alleged errors by appropriate citation
to a transcript of the trial proceedings?
Standard of Review:

An appellate court is prevented from

reviewing procedural errors allegedly committed by a trial
court where there is no transcript of the trial proceedings
which the appellate court can examine to determine the
claims of error.

Jenkins v. Weis. 230 Utah Adv. Rep. 25
2

(Utah App. 1994);

See State v. Wetzel, 229 Utah Adv. Rep.

8 (Utah 1993) .
DETERMINATIVE RULES
Utah R. Civ. P. 51:
. . . If the instructions are to be given in
writing, all objections thereto must be made
before the instructions are given to the jury;
otherwise, objections may be made to the
instructions after they are given to the jury,
but before the jury retires to consider its
verdict.
No party may assign as error the
giving or failure to give an instruction unless
he objects thereto. In objecting to giving of
an instruction, a party must state distinctly
the matter to which he objects and the grounds
for his objection.
Notwithstanding the
foregoing reguirement, the appellate court, in
its discretion and in the interests of justice,
may review the giving of or failure to give an
instruction. . . . (Underlining added.)
Utah R. App. P. life):
(1) . . . the appellant shall reguest . . . a
transcript of such parts of the proceedings not
already on file as the appellant deems necessary
(2) Transcript required of all evidence
regarding challenged finding or conclusion. If
the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is
contrary to the evidence, the appellant shall
include in the record a transcript of all
evidence relevant to such finding or conclusion.
STATEMENT OF THE CASE
In the complaint, Peterson made a number of claims
including one that she was wrongfully terminated from
employment by Macey's and the other defendants.

All

defendants other than Macey's were dismissed prior to
trial. After trial the lower court instructed the jury who
then returned a verdict which stated that Macey's had just
3

cause to discharge Peterson but also awarded $40,000. The
trial court immediately conferred with counsel for both
parties out of the jury's presence and stated that the
verdict was inconsistent and that a mistrial should be
declared.

All counsel stipulated that the verdict was

inconsistent.

After

further

discussion

all

counsel

stipulated to an additional instruction and requested that
the jury be instructed to return to the jury room with a
clean jury verdict form to reconsider their answers. The
jury reconsidered their answers and returned a verdict
which confirmed that Macey's had just cause to discharge
Peterson but deleted the money award.

The trial court

entered its order in accordance with the jury's verdict,
and several months thereafter denied Peterson's motion for
a new trial.

Peterson did not order a transcript of the

trial proceedings or of the proceedings on her post trial
motion.
STATEMENT OF FACTS
Because Peterson has not provided a transcript of the
trial proceedings, none of the alleged facts stated in her
brief are supported by a trial record as is required.
Although Peterson attempts to support her alleged facts 11
through 13 with citations to three pretrial depositions,
such reference is at best improper because there was a jury
trial subsequent to the time the depositions were taken,
and, therefore, such citations to pretrial depositions do
4

not show whether such deposition testimony was used or
rejected at trial or whether the depositions were even
published.

The only deposition included in the record on

appeal is that of Ken Macey.
Accordingly, the facts relevant to the above issues
are very limited as stated herein:
1)

Peterson did not object to the claimed erroneous

instruction but repeatedly stipulated to its content and
submission to the jury. (R. 351-54).

A copy of the only

portion of the transcript ordered

is limited to the

proceedings subsequent to closing arguments and is included
in the addendum.
2)

Peterson did not order a transcript of the trial

proceedings

but

only

ordered

a

transcript

of

"the

proceedings subsequent to the closing argument." (R. 349).
3)

Peterson did not order a transcript of the

proceedings on the motion for a new trial.
4)

After argument on Peterson's motion for a new

trial and submission of the issue to the trial court, the
trial judge entered his order which recited some of the
events surrounding the first inconsistent verdict, the
stipulations of all counsel and the additional instruction
to the jury. (R. 342-344). Copies of the two verdicts and
the lower court's final order are included in the addendum.
SUMMARY OF ARGUMENT
Rule 51 of the Utah Rules of Civil Procedure prohibits
5

a claim of error on appeal concerning the giving of a jury
instruction at trial unless the party appealing properly
objected to the instruction •

Not only did Peterson not

object to the subject instruction but repeatedly approved
and stipulated to it, both orally and in writing, and
therefore waived any right to claim error. Although under
Rule 51 the appellate court "in its discretion and in the
interests of justice" may review an instruction to which no
objection was made at trial, there is no transcript of the
trial available for examination so as to consider any claim
of injustice.

Conseguently, the court is effectively

prevented from reviewing the claimed error.
Because Peterson did not obtain a transcript of the
trial proceedings, it is also impossible to ascertain
whether the trial court committed other alleged procedural
errors during the course of trial, and thus, there is no
factual basis on which to grant Peterson relief in regard
to any of the claimed errors.
ARGUMENT
I.
PETERSON'S STIPULATIONS IN THE TRIAL COURT
APPROVING THE PARTICULAR JURY INSTRUCTION AND
FAILURE TO OBJECT THERETO CONSTITUTE A WAIVER OF
ANY RIGHT TO RAISE SUCH ISSUE ON APPEAL.
Peterson not only did not object to the instruction
which she now complains about but repeatedly approved the
instruction by stipulation, both orally and in writing. In
such a situation Rule 51, and many cases reviewing Rule 51,
prohibit a party from claiming any error in regard to such
6

instruction.

Also, under

Peterson

specifically

together

with

the

that circumstance, wherein

approved

fact

that

the
no

said

instruction,

transcript

of

the

proceedings was supplied, there is no way to determine that
a discretionary review by the appellate court would further
the interests of justice. Jenkins v. Weisf 230 Utah Adv.
Rep. 25 (Utah App. 1994); McCorvey v. Utah State Department
of Transportation, et al. , 225 Utah Adv. Rep. 3 (Utah
1993).
Because there is no transcript, it is impossible to
review Peterson7s claims of error and the appellate court
can only assume that the actions of the trial court were
proper.

In State v. Wetzel, 229 Utah Adv. Rep. 8, 9 (Utah

1993), the Utah Supreme Court stated that "In the absence
of an adequate record on appeal, this Court can only assume
the regularity of the proceedings below."

Moreover, "one

who fails to make a necessary objection or who fails to
insure that it is on the record is deemed to have waived
the issue." Lamb v. B & B Amusements Corp.. 226 Utah Adv.
Rep. 16, 19 (Utah 1993).
II. PETERSON IS BARRED FROM RAISING OTHER
ALLEGED PROCEDURAL TRIAL ERRORS BY THE DISTRICT
COURT BECAUSE SAID ERRORS ARE NOT REVIEWABLE DUE
TO THE ABSENCE OF A TRIAL TRANSCRIPT.
Peterson makes a number of unsubstantiated claims
which

are

not

supported

by

any

proper

and

required

citations to the record.

Thus, all of the Peterson's

claims have been waived.

In Lamb v. B & B Amusements
7

Corp.. et al. r 226 Utah Adv. Rep. 16 (Utah 1993), the Utah
Supreme Court discussed a similar circumstance wherein the
appellant Lamb failed to make a record in regard to her
claimed objections to the admission of certain testimony.
Lamb claimed that admission of the testimony amounted to
"undue surprise."

In rejecting Lamb's claim of error by

the trial court, the Utah Supreme Court stated as follows:
To preserve an issue for appeal, a party
claiming error in the admission of evidence must
object on the record in a timely fashion. Barson
v. E.R. Squibb & Sons, Inc., 682 P.2d 832, 837
(Utah 1984). One who fails to insure that it is
on the record is deemed to have waived the
issue. Hansen v. Stewart. 761 P.2d 14, 16 (Utah
1988).
Lamb did not object on the record to the
admission of Dr. Blotter's testimony.
She
argues that an appropriate objection was made at
a side bar conference to that part of Dr.
Blotter's testimony
. . . That was not
sufficient.
In Hansen, this Court refused to
consider the plaintiffs' challenge to certain
jury instructions because the plaintiffs had not
adequately preserved the objection on the
record, even though the parties and the trial
court agreed that an off-the-record discussion
occurred at which some objections were made. Id.
at 17; See also Russell v. Russell, 852 P.2d
997, 1000 (Utah 1993). Plaintiff's failure to
make an objection on the record bars our
consideration of the issue on appeal.
In

this

supported

case, none
by

of

citations

Peterson's
to

the

claimed

trial

errors

record.

All

are
of

Peterson's statements are at best one-sided and cannot be
evaluated without a transcript of the trial.
CONCLUSION
Under both Rule 51 and applicable case law, Peterson's
claims of error are barred because it is impossible to
8

consider such claims where there is no trial transcript and
because of her repeated stipulations approving the actions
taken by the trial court. The judgment of the trial court
should be affirmed and the appeal dismissed.
Respectfully submitted this 1st day of April, 1994.

C. Faber
Attorney for Macey's

CERTIFICATE OF SERVICE
I hereby certify that on April 1, 1994, I mailed,
postage prepaid, two copies of the foregoing brief of
appellee to:
B. Ray Zoll
ZOLL & BRANCH
Attorney for Appellant
5300 South 360 West
Suite 360
Salt Lake City, Utah 84123
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ADDENDUM

ij

Transcript of proceedings subsequent to closing
arguments.

2)

First jury verdict form which was voided by
stipulation.

3)

Second jury verdict.

4)

Final order which also denied appellant's motion
for a new trial or judgment N.O.V.
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IN THE THIRD JUDICIAL DISTRICT COUR1]
SALT LAKE COUNTY, STATE OP UTAH

SHIRLENE PETERSON
Case No. 910902075

Plaintiff,

Honorable Pat B. Brian
PROCEEDINGS SUBSEQUENT
TO CLOSING ARGUMENTS

MACEY'S INCORPORATED, ET AL,
Defendants.
* * *

REPORTER'S TRANSCRIPT OF PROCEEDINGS
Salt Lake City, Utah
July 27, 1993

H U H 0ISTMCT COURT
Third Judicial District

NOV 0 3 1993

mm*.

SALT.

oSputyCtSf

BRAD J. YOUNG
OFFICIAL COURT REPORTER

0351

THE COURT:

The record will reflect the Court has

conferred with counsel, out of the presence of the jury,
Counsel have stipulated to the following.

The verdict form,

as it is presently filled out, is inconsistent.

Counsel have

stipulated that the jury be ordered by the Court to return to
the jury room/ and proceed with a clean verdict form, with the
following instructions.

"If the decision of the jury is

correct, as to answers 1 , 2 , 3 and 4, as presently reflected
in the verdict form, money damages cannot be awarded."

13

that the instruction that counsel stipulate to upon the jury
returning to the jury room with a clean verdict form?
MR. KATZ:

That ! s my understanding, your Honor.

MR. ZOLL:

Yes, your Honor,

THE COURT:

With that stipulation, the Court will

give no further explanation or instructions to the jury.

The

clerk will provide a clean verdict form, pursuant to the
stipulation, the verdict form provided to the Court will be
declared null and void, the jury will have the opportunity to
review their answers to 1, 2, 3 and 4.

If, in fact, they

represent the decision of the jury, money damages cannot be
awarded.
Do you have a clean verdict form?
THE CLERK:
MR. ZOLL:
THE COURT:

Yes, I do,
Could we approach, your Honor?
Yes.

0352

(An off-the-rccord discussion at the bench.)
THE COURT:

Upon the jury retiring to the jury room,

the Court has? not given you any direction on how you should
return your verdict.

The Court is instructing you that if the

jury has decided questions 1, 2, 3 and 4 as reflected on the
initial verdict form, money damages cannot be awarded.
may retire to the jury room.

You

You may do whatever you want.

So stipulate?
MR. ZOLL:
MR. FABER:

Yes, Gir, so stipulated,
Consistent with the evidence that has

been presented.
THE COURT:

That f s correct.

The jury will retire to

the jury room.
(The jury left the courtroom to deliberate again.)
THE COURT:

The record will reflect the jury is

—

the Court is in session, out of the presence of the jury.

All

counsel have stipulated that the first verdict form returned
is null and voidr by stipulation, dated March 16, 1903.
counsel will sign that stipulation.

All

To avoid any confusion or

misunderstanding, do ail counsel now stipulate on the record,
as well as by signature, that the first verdict returned by
the jury, because of its inconsistency, is null and void?
MR. ZOLL:

Ray Soil for the plaintiff,

We do, your

MR. KATZ:

So stipulated by Mr. Katz, on behalf of

Honor,

0353

the defendant.
MR. FABER:

I so stipulate, your Honor.

THE COURT:

Do all counsel, for the record,

stipulate to the instructions given to the jury by the Court
as they retired to the jury room with a clean verdict form?
MR, ZOLL:

B. Ray Zoll for the plaintiff.

We so

stipulate tho instruction was accurate, as we stipulated,
MR. KATZ:

Yes f your Honor,

MR. FABER:

Yes, your Honor, with the exception of

the final remark of the Court, that it be consistent with the
evidence presented to the jury.
THE COURT:

All right.

and see what happens.

Let's take a brief recess

We may be here for five minute.

We may

be here for five hours.
(Court was in recess,)
(The jury returned to the courtroom,)
THE COURT:

The record will reflect the presence of

the jury, counsel, and the parties.

Mr. Foreman, has the jury

reached a verdict?
THE FOREMAN:
THE COURT:
bailiff.

Yes, sir.
riease provide the verdict form to the

And thank you, again, for your patience in resolving

the matter consistent with the stipulation of counsel and the
instructions of the Court,

The clerk will read the verdict.

(The verdict was read by the clerk.)

0354

C E R T I F I C A T E
I, BRAD J, YOUNG, hereby certify that on July 27, 1993,
I attended

and

reported, as official court reporter, the

proceedings in the above-entitled and numbered matter before the
Honorable Pat B. Brian and that the foregoing i3 a true and
correct transcription of my stenographic notes thereof•
Dated at Salt Lake City, Utah, this 20th day of October,
1993.

BRAD J. YOUNG
OFFICIAL COURT REPORTER

0355

RICO DISTRICT COURT
Third Judicial District

MAR 1 6 1993
tLTLAKppOljbpL

IN THE THIRD JUDICIAL DISTRICT C O U R V

Deputy Ct»rk

SALT LAKE COUNTY, STATE OF UTAH

Shirlene Peterson,
Plaintiff,

SPECIAL VERDICT

vs.

CASE NO. 910912075 PI

Macey's Incorporated, a Utah
Corporation, Ken Macey, et al.,
Defendants.

JUDGE PAT B. BRIAN

We, the jury in the above-entitled case, find as follows on the special interrogatories
submitted to us:

1.

2.

Did there exist an oral employment contract either implied or expressed?
Yes

(J>

No

__

If there was an employment contract, did toe Defendant/ Employer have to fire

the Plaintiff for just cause?
Yes

9

No
3.

Did the Defendant/Employer terminate the Plaintiff for just cause?

Yes

9

No

0316

4.

If the Defendant failed to terminate for cause was the
Yes
No

5.

Plaintiff damaged thereby?

M-fc

What damages should be awarded Plaintiff?

Lost Wages
Lost Benefits
Other

$

IfQOOQ

lis Ifc
Dated this
HP day March, 1993.

I L ^ I 1/V e W y v <U^O

P-
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RLEB DISTRICT COURT
Third Judicial District

MAR 1 6 1993

sr

.TLAKElfoUKDL.

*L

Deputy CkHfc

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

Shirlene Peterson,
Plaintiff,

SPECIAL VERDICT

vs.

CASE NO. 910912075 PI

Macey's Incorporated, a Utah
Corporation, Ken Macey, et aIM
Defendants.

JUDGE PAT B. BRIAN

We, the jury in the above-entitled case, find as follows on the special interrogatories
submitted to us:

1.

Did there exist an oral employment contract either implied or expressed?

Yes

y>»

No
2.

If there was an employment contract, did the Defendant/ Employer have to fire

the Plaintiff for just cause?
Yes
No
3.

Did the Defendant/Employer terminate the Plaintiff for just cause?
Yes
No

0313

4.

If the Defendant failed to terminate for cause was the Plaintiff damaged thereby?
Yes
No

5.

What damages should be awarded Plaintiff?

Lost Wages
Lost Benefits

$

Other
Dated this \ \*

day March, 1993

iMortwi

0319

Michael A. Katz, #3817
PURSER & EDWARDS
A Professional corporation
39 Market Street, Third Floor
Salt Lake City, Utah 84101-2104
Telephone: (801) 532-3555

fllEtiCtfTjaJCY COURT
Third Judicial District

JUL 2 7 1993
\J

Walter P. Paber, Jr.
Attorney at Law
2102 East 3300 South
Telephone: (801) 486-5634

Otputy Cterk

Attorneys for Defendants
Macey's Incorporated
& Ken Macey
IN THE THIRD DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

SHIRLEY PETERSON,
Plaintiff,
O R D E R

MACEY'S INCORPORATED, a Utah
corporation, KEN MACEY,
STANLEY CAMP PETERSON, and
DOES 1 through 10.,

Defendant.

Civil No. 910902075
Judge Pat B. Brian

Plaintiff's Motion for a New Trial, or In The Alternative, for
a Judgment Notwithstanding the Verdict, came on for hearing before
the above Court on July 9, 1993- Plaintiff appeared by and through
91-003.11
2QQ\mak\200426.mk

0

her counsel, B. Ray Zoll. Defendants appeared by and through their
counsel of record, Michael A. Katz and Walter Faber.

The Court

having read and considered the memoranda of the parties and a trial
transcript reflecting the subject proceedings and having heard the
arguments of counsel with respect thereto and otherwise being fully
advised in the premises:
IT IS HEREBY ORDERED, ADJUDGED and DECREED as follows:
1.

The Court recalls the proceedings specifically.

Counsel

were called to the Bench and given the opportunity to move for a
mistrial based upon an inconsistency contained within the Jury
Verdict Form. All available options were discussed. Plaintiff, in
particular, did not want a mistrial, but wanted the jury returned
with appropriate instructions from the Court as to resolving the
inconsistency and a clean Form.
2. Counsel and the Court thereafter arrived at an agreed-upon
instruction to be delivered to the jury.

There were repeated

stipulations of counsel approving the legal and factual accuracy of
the instruction.

This was accomplished out of an abundance of

caution and concern.
3.

The court therefor finds that the instruction corrected

any confusion on the part of the jury arising out of the Verdict
Form.

The

Court

also

finds a

waiver by

Plaintiff

of

any

inconsistency or legal error and also her right to a mistrial.
91-003.11
200\n»k\200426.mak

03

4,

B.i

sufficient

latitude

result would
5.
trial

In

action, the jury was given
cnange

* - --

- different anyway•

respects

was proper

conducted

• • consideration of the above, the
«*^* *.v prejudicial

error

arose

there
Based upon the foregoing, Plaintiff's Hi.il i i I
Trial or,
Verdict

*

N«.«/

Alternative., for Judgment Notwithstanding the
denied and judgment entered in favor of Defendants

DATED this $7

day •

3.
THE COURT:

91003.11
200\«ak\20(K26 mi i k

0344

CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that on the j_b of July 1993, the foregoing
ORDER was served by mailing copies first class, postage prepaid to
the following:
Tom D. Branch, Esq.
B. Ray Zoll, Esq.
53 00 South 360 West, Suite 360
Salt Lake City, UT 84123
Attorneys for Plaintiff
Via Facsimile Transmission 486-5639
Walter P. Faber, Esq.
2102 East 3300 South
Salt Lake City, UT 84109
Attorney for Defendant Macey's Inc. and Ken Macey
Rinehart L. Peshell
7321 South State Street
Midvale, UT 84047
Attorney for Defendant Peterson
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